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A series of background briefings to help you get informed and involved as the Government gears up to make its decision about the future of GM in the UK


Who Should Pay if Things Go Wrong with GM Crops and Food?

T

he biotechnology industry have claimed that GM crops and foods will bring financial benefits to the companies producing them and to the farmers growing them. Consumers have also been promised benefits ranging from cheaper to ‘healthier’ food. It has also been argued that GM farming systems would be less environmentally damaging. But who will pay compensation or the costs of putting things right if things go wrong? Should this be the companies, farmers or society? As we decide about the future of GM crops in the UK, where the responsibility for harm should lie is an important consideration. In legal terms, this is known as ‘liability’.

There are three main kinds of harm that could arise from growing or eating GM crops and food:

· People’s health could suffer – new allergens or toxins could be produced.

· The environment could be damaged – GM genes could transfer to wild plants or GM farming could lead to practices that harm wildlife.

· Non-GM farmers’ sales could be damaged, leading to economic losses – contamination with GM could prevent non-GM and organic farmers from selling their products.

Harm to health

If a person is harmed by eating GM foods, they would be able to take action for compensation against the company who had made and sold them under the Consumer Protection Act, 1987, or Sale of Goods Act, 1979. Despite this, it might be difficult to prove that a particular GM food had caused an illness and cases could be long and expensive. There are also time limits on when actions can be brought. If harm can be linked to a particular product, liability is said to be ‘strict’ and does not require any wrongdoing or ‘fault’ to have been demonstrated. However, it is possible for companies to argue that they followed the law in place at the time and that - based on the knowledge available then - the product was considered safe. But the courts have tended to be very restrictive in how they interpret this defence in non-GM cases.

Environmental harm

There are no laws which cover liability for environmental harm that may arise from the use of GM crops unless they have been grown or used illegally (i.e. without a permit for experimental or commercial use). If they have been grown without a licence, the person or company involved could be prosecuted and fined or face imprisonment. However, if harm arises unexpectedly (is not foreseen) and an official risk assessment has previously decided the use would be safe, it is the state or society that will have to pay for putting things right (if this is possible). The basis for this is the principle that society will have benefited from the technological development and so should be prepared to accept the burden of any risks. Otherwise, it is argued, innovation would be stifled and it is unreasonable for industry to be expected to pay for unanticipated effects if it has followed the law.

Discussions are taking place in Europe about a Directive on Environmental Liability which would cover GM and some other activities such as the disposal of hazardous waste. Industry want liability restricted to those situations when the law or guidelines have not been followed – known as ‘fault based’ liability. Environmentalists want ‘strict liability’, based on the ‘polluter pays’ principle, where industry would also be responsible for the effects of any unexpected results even if they had done nothing wrong in legal terms. Currently, it is only proposed that specially designated land or species would be covered and environmental groups are campaigning for this to be extended to all land and species as almost all the UK’s farmland would not be included.

Economic loss

Under European and international rules, GM cannot be used in organic farming. There are also thresholds set for GM ingredients above which conventionally produced foods have to be labelled as ‘GM’. Currently, this is 1% but may be lowered to 0.9% by new European regulations.

An organic farmer’s produce could be contaminated by GM either through pollen movement from a GM crop to the organic crop or by contamination of animal feed in the production chain. In this situation, farmers would not be able to sell their products as organic and may even lose their accreditation.

In the same way, a conventional farmer growing non-GM crops could also find their crops are contaminated by GM pollen. If this reaches levels of 0.9% or higher, they may find themselves unable to sell their product without labelling it GM and lose their premium for non-GM produce. Most UK food producers and supermarkets will not use GM ingredients so farmers may find they have no market for their product.

If a non-GM or organic farmer did face economic losses through GM contamination, they would not be able to claim compensation - the loss is said to ‘lie where it falls’. In contrast, if a GM farmer found that a crop did not grow properly, they would be able to claim compensation through their contract with the GM company.

Debating Matters

· Should commercial growing of GM crops go ahead before liability laws covering economic and environmental harm are in place? – This would delay commercialisation as new laws would be needed and this would affect companies’ profits. Whose interests should be uppermost?
· Should society pay for unexpected effects from GM? – Do the claimed benefits of GM crops and food mean that it is only fair that society should bear some of the costs if things go wrong unexpectedly?
· Will it be possible to say when GM is at fault? – It may be difficult to link cause and effect. For instance, if bird populations decline, there could be a number of causes. In such cases, should there be a compensation fund which could be independently managed but funded by the industry?
· Is it unreasonable for organic farmers not to tolerate any GM? – Should organic farmers have to accept a threshold of contamination? 
· Can insurance help? - Should companies and farmers be required to have compulsory insurance for any environmental or economic damage caused by growing GM crops? Insurance companies may find it difficult to estimate the risks at such an early stage and be unwilling to provide insurance, or they may charge prohibitively high premiums.

Have your


say on whether GM crops should be grown in Britain
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