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In December 2009, the European Court of Human Rights issued a judgment in the ‘Marper case’. The judges ruled unanimously that legislation in England, Wales and Northern Ireland which allows the indefinite retention of DNA and fingerprints from innocent people breaches Article 8 of the European Convention on Human Rights (the right to privacy). Scotland’s law is different and was considered compatible with Article 8.
In response to the Marper judgment, the UK Government has announced a consultation: ‘Keeping the right people on the DNA database’. 
The deadline for responses is 7th August 2009.
The consultation document is available on: http://www.homeoffice.gov.uk/documents/cons-2009-dna-database/
Or you can obtain hard copies by phoning the Home Office on: 020-7035-0838.
The proposals in the consultation have been widely criticised for allowing the Government to keep the DNA profiles and fingerprints of innocent people for six to twelve years after they were arrested. People who are rearrested and found innocent again will have to wait another six to twelve years before their database records are deleted. Most children – who can be arrested from the age of ten - will have their DNA profiles retained on the same basis as adults, unless they have been arrested only once in connection with a minor offence, in which case their profiles will be removed by age 18 at the latest (whether they have been convicted or not).
The main proposals in the consultation are outlined below, together with some suggestions on how to respond to the consultation.
Home office proposals for innocent people

For innocent people the main Home Office proposals are that:

1. DNA profiles and fingerprints from people arrested for a serious violent or sexual offence, but not convicted or cautioned, will be retained for 12 years, then automatically deleted.

2. DNA profiles and fingerprints from adults arrested for a lesser offence, but not convicted or cautioned, will be retained for 6 years, then automatically deleted.

3. DNA profiles and fingerprints from children and young people (under 18) arrested on only one occasion for a lesser offence, but not convicted and not given a reprimand or final warning, will be retained for 6 years or until age 18 (whichever is sooner), then automatically deleted.

In all the above cases, the time period will recommence if a person is arrested for a second time, i.e. they will have to wait another 6 or 12 years for removal if they are found innocent again.
Home Office proposals for adults and children with convictions, cautions, reprimands or final warnings

For people with convictions, cautions, reprimands or final warnings the main Home Office proposals are that:

1. All adults convicted or cautioned for a recordable offence will have their DNA profiles and fingerprints retained indefinitely (normally until age 100).

2. Children and young people (under the age of 18) who are convicted, or given a reprimand or final warning, for a single serious violent or sexual offence, or for more than one lesser offence will have their DNA profiles and fingerprints retained indefinitely (normally until age 100).

3. Children and young people (under the age of 18) who are convicted, or given a reprimand or final warning, for a single lesser offence will have their DNA profile removed when they turn 18, provided they are not re-arrested.
Home Office proposals for DNA samples and for volunteers

The consultation contains a proposal that all DNA samples will be destroyed once the computerised DNA profiles have been obtained and checked (not longer than 6 months). DNA samples are currently stored indefinitely by the commercial laboratories which analyse them. The Home Office has admitted that figures given in the consultation document for high costs to destroy the samples are incorrect: this proposal will save money because the police will not have to pay the laboratories’ refrigeration costs.
The Home Office has also proposed that in future DNA profiles from volunteers will not be stored on the database and will be destroyed when they are no longer needed.
Home Office proposals for DNA collection

In England, Wales and Northern Ireland, DNA and fingerprints are collected routinely on arrest for any ‘recordable’ offence (virtually all offences, except dropping litter and parking fines), when the arrested individual has been taken to a police station. The police can use ‘reasonable force’ if someone refuses to give a mouth swab. 

Anyone who is not already on the database can also have their DNA taken if they are in prison. Someone who has been charged or convicted but not sent to prison can also have their DNA taken later on, provided this is done within one month of the charge or conviction, or within a month of the police discovering that the DNA profiling or fingerprinting has not worked properly.
The consultation proposes that the police should be able to take a DNA sample and fingerprints at any time following arrest if the original profiling has not worked. It also proposes that DNA can be taken at any time post-conviction for people not in prison (although it suggests that the operational focus might be on people convicted of serious offending). Finally, it proposes that the police should have the power to take DNA from UK nationals and UK residents convicted of violent or sexual offences overseas.
Home Office proposals for oversight of the database and for decision-making

The consultation also proposes some reforms to the oversight of the database and setting up an independent advisory panel to oversee the implementation of the removals process. People will still be able to apply to Chief Constables for removal of their DNA profiles and other records on ‘exceptional grounds’ e.g. in cases of wrongful/unlawful arrest, mistaken identity, or in cases where it emerges no crime has been committed. However, there will be no right of appeal against the Chief Constable’s decision.
GeneWatch UK’s opinion
GeneWatch UK thinks the proposed retention times for computerised DNA profiles and fingerprints are far too long, both for innocent people and for people with convictions or cautions for minor offences, and for children. Innocent people could still have their records retained indefinitely if they are subjected to repeated re-arrests. The concessions to the rights of children are too limited, and the Home Office has ignored the need to address the disproportionate inclusion of young black men on the database.

In Scotland, most innocent people have their DNA profiles removed immediately if they are acquitted or not charged. A small number of people charged with serious violent or sexual offences can have their records retained after acquittal on the request of the police, with a further two year extension if approved by the courts. Spent criminal records for minor offences are also removed (‘weeded’) after a certain length of time in Scotland.

The calculations on which the Home Office bases its proposals are flawed because they assume that re-arrest is equivalent to re-offending, even for people who have never committed an offence. The consultation ignores important evidence that:

· The proportion of crimes detected using DNA has not gone up despite the DNA database more than doubling in size.

· The likelihood of matching a new crime scene DNA profile against an individual’s DNA profile on the database is higher in Scotland than in England and Wales. 
The proposal to destroy the DNA samples stored by the laboratories is a welcome and important safeguard to prevent misuse and save public money. The samples contain sensitive genetic information, but keeping them is not necessary for identification purposes, as the Home Office has now recognised.

The proposal not to store volunteers’ DNA profiles on the database is also welcome, but is inconsistent with the view that people who have been arrested but not convicted or cautioned should have their profiles retained for 6 to 12 years.

The consultation has failed to consider whether DNA should continue to be taken on arrest for such a broad range of offences (for most of which DNA evidence is not relevant): this is a particular concern for children.

Retrospective sampling may be justified in some specific circumstances, including from people convicted of serious offences such as rape and murder overseas, who might be considered to pose a potential danger to the public. However, there are serious dangers if this power is drawn too widely. For example, it could be abused by the police to harass people with past convictions for protest-related offences and be counter-productive or harmful if applied to vulnerable persons such as people convicted as children or when suffering from mental illness, or people from ethnic minority groups. The proposal as it stands is incompatible with the idea that most convictions are regarded as ‘spent’ after a certain length of time.

The rules governing the DNA database should be included in primary legislation, and this should include the time limits on retention of records. There should be an independent (not police-led) process to seek removal of records and an independent appeals procedure. 

Responding to the consultation

You should respond to the consultation in your own words, with your own opinion. Use the address or email given in the Home Office's consultation. If your DNA, or your child’s, has been taken by the police you might want to say what you feel about that. You or your organisation may also want to raise issues that particularly affect your members. Here are some ideas for points you might want to make:

· Just because someone is arrested does not mean they are a criminal (even if they are arrested more than once).

· Innocent people should not have their records kept on the DNA database, except perhaps temporarily in a small number of special cases (like in Scotland).

· If an offence is minor, people should not have their records kept for life, especially if they are children.

· The racial bias in the database amounts to criminalising a generation of young black men.

· Vulnerable people, including children and people with mental illness, can be seriously affected by having their DNA collected and their records retained.

· The proposal to destroy the DNA samples stored by the laboratories is welcome - these contain sensitive genetic information which could be misused.
Further information
Further information is available on: www.genewatch.org and www.reclaimyourdna.org .

The use of DNA plays an important role in solving crimes but there are many myths about the role of the DNA database. A summary of these myths is available on:
http://reclaimyourdna.org/further-information/ten-myths-about-the-national-dna-database/ 

The DNA matches cited in the Home Office consultation are not solved crimes and include many matches with victims, passers-by, or people already identified as suspects before their DNA was taken (meaning that the database was not needed to solve the crime). A briefing about these figures is available here:

 http://www.genewatch.org/uploads/f03c6d66a9b354535738483c1c3d49e4/brown.pdf 
The human rights group Liberty has produced a guide to some of the serious criminal cases that have been cited misleadingly to justify the retention of innocent people’s records on the database, see:

http://www.liberty-human-rights.org.uk/issues/3-privacy/dna-database/the-s-marper-judgment.shtml 
Some facts and figures about how the database disproportionately affects black communities, especially young black men, are available on:

http://reclaimyourdna.org/further-information/racial-bias/
Some facts about children and young people on the DNA database are on:
http://reclaimyourdna.org/further-information/children/ 
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