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The Environmental Liability Directive (ELD - 2004/35) provides the liability regime for environmental harm arising from the use of genetically modified organisms (GMOs). This is the regime that was promised during the negotiation of the Deliberate Release Directive (2001/18 - Recital 16), but it also includes environmental damage caused by other activities that are not addressed here. If environmental damage takes place as a result of using a GM organism, the company or person responsible should have to pay the costs of remediation (putting things right). The ELD has to be implemented in national law by April 2007.  The first consultation is expected to start before the summer.

The Directive provides for very basic environmental liability protection but allows countries to introduce higher levels of protection if they wish. If the Directive is implemented without improvements, it is highly unlikely that a biotechnology company or person using GMOs would be required to pay for remediation of any environmental damage that may arise unless they were proven to be negligent. As a result, either damage will not be repaired or the state will have to pay. 

The UK Government’s position is that it does not want any ‘gold plating’ of the ELD when it is implemented. However, unless there are changes, the ELD is unlikely to provide the liability provisions the public expect for GMOs.

This background note highlights the key issues for GMO liability – a more detailed briefing by GeneWatch UK, the RSPB and Birdlife International is also available which includes scenarios of how the ELD could fail.
 

The aims of the Environmental Liability Directive 

The Directive is intended to:

· provide for payment for remediation after damage has occurred thereby implementing the ‘polluter pays’ principle. 

· prevent environmental damage arising by requiring companies to take preventive measures and by providing strong incentives to prevent damage. The possible costs if harm does occur should make people think more carefully about how they act.

Limited environmental protection 

In its basic form, the ELD covers damage to:

· biodiversity – but only protected habitats and species included in the Habitats and Birds Directives. In the UK, this does not include all SSSIs or all Biodiversity Action Plan (BAP) species. Of the around 560 species currently included in the BAP (this is under revision and likely to rise), only around 50-60 would be covered if the basic ELD is implemented. Most protected birds and bats are included, but many bees, butterflies, mammals and plants are not, including the water vole, brown hare, red squirrel, natterjack toad, cornflower and juniper.

· land – but only if the damage may be harmful to human health

· water – including to ecological, chemical and qualitative status of water. However, many small water bodies, such as ponds and streams, are not included. 

Inconsistencies with EU GMO risk rules

The limited scope of the basic ELD is at odds with the protection of the environment required for GMOs under the Deliberate Release Directive and the Food and Feed Regulations (1829/2003). These rules require an assessment of all risks to the environment, including all species (not only those sufficiently harmed already to require special protection), land and water. Therefore, for example, the use of a GMO could lead to genetic pollution of a native plant which led to its becoming a pest or to its decline, but remediation of the damage would not required. This is even though the release of the GMO would not have been allowed if the potential harm has been predicted.

Strict liability is not real
The ELD should bring strict liability for harm to biodiversity, land and water arising from the release or contained use of GMOs. Someone should not have to be proved to have been at fault to have to pay the costs of remediation. However, the Directive allows (but does not require) member states to create two legal defenses (in the absence of fault on behalf of the operator):

· the permit defense -  this would allow companies or individuals carrying out certain activities perceived as dangerous (and specifically listed in the ELD) to avoid costs of remediation if a permit had been given for the activity. In this situation, either there would be no remediation, or the state would pay. On the face of it this might seem fair – companies have complied with required laws and the state has considered the activity ‘safe’. However, for GMOs (in contrast to, say, permits to discharge a chemical pollutant into a particular river), the permit concerned would be the marketing consent granted for all of Europe. Such an approval could be (and often is) passed against the wishes of one member state if it is agreed by a qualified majority vote (QMV) of other countries, or by the Commission if there is no QMV agreement by Ministers. In contrast to specific permits, GM marketing consents do not take into account local situations. The company holding the consent should have to take some liability as a result of a such a permissive, non-specific system;

· the ‘state of the art’ defense – where scientific knowledge at the time of the authorisation did not anticipate that harm would arise.  If allowed, this could lead to a lack of research into possible adverse effects to limit the scientific knowledge available.

Farmers, doctors and veterinary surgeons, not the biotech industry to be liable

The ELD requires the ‘operator’ (the person who controls the activity which led to harm) to be liable for costs of remediation. In the UK, this is likely to be interpreted to be the farmer for GM crops and doctors or veterinary surgeons who use GM drugs such as vaccines (live GM vaccines are already available for Aujeszky’s disease in pigs and rabies in foxes; GM vaccines for traveller’s diarrhoea and other diseases are under development). Having end users as ‘operators’ would release the biotechnology or pharmaceutical company from liability.

TO ENSURE THE POLLUTER PAYS FOR GMO HARM

· the scope of biodiversity, land and water damage must be extended to match that in the Deliberate Release Directive (2001/18);
· the permit and ‘state of the art’ defenses must be removed, made to be more targeted, or discretion to be given to the courts on the permit defenses and the ‘state of the art’ interpreted in a precautionary manner;
· the company or institution with the marketing consent should have environmental liability, not farmers, doctors or veterinary surgeons, unless they have been negligent.
GeneWatch UK, The Mill House, Manchester Road, Tideswell, Derbyshire, SK17 8LN

Phone: 01298 871898  Fax: 01298 872531  

Email: mail@genewatch.org  Website: www.genewatch.org

� Environmental liability for damage caused by GM organisms: bringing the European Directive into national law. http://www.genewatch.org/CropsAndFood/Regulations/ELD/ELD%20Briefing.pdf





