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GM crops could be grown commercially in the UK once coexistence rules are agreed, although the Government does not expect this to happen before 2009. However, applications to grow GM crops are queuing up in Europe and the European Commission is anxious to move forward to appease the USA following the negative outcome of the WTO dispute.
 The first trials with GM crops for 3 years will take place in the UK in 2007.

As well as safeguards to protect neighbouring crops from GM contamination and ensure compensation for economic losses (as coexistence rules are intended to do) environmental liability rules are needed to protect against environmental harm and allow the costs of repairing damage to be recovered. Proposals for environmental liability have recently been published by the Government and a consultation about them will run until February 16th 2007.
 The rules will implement the European Liability Directive.

The Environmental Liability Directive (ELD - 2004/35) provides the liability regime for environmental harm arising from the use of genetically modified organisms (GMOs). This is the regime that was promised during the negotiation of the Deliberate Release Directive (2001/18 - Recital 16), but it also includes environmental damage caused by other activities that are not considered here. If environmental damage takes place as a result of using a GM organism, the company or person responsible should have to pay the costs of remediation (putting things right). The ELD has to be implemented in national law by April 2007.  

· The Government launched the start of its consultation on the implementation of the Environmental Liability Directive on 1st December 2006.

· GMOs are included within the Directive together with many other potentially harmful activities. By hiding GMOs in this way, it is hoped to limit controversy.

· The Government is proposing the weakest environmental liability rules possible.

· Not even all Sites of Special Scientific Interest or Biodiversity Action Plan species fall within the scope of the proposals.

· Farmers, doctors and veterinary surgeons will be mainly liable for environmental harm not the biotechnology industry.

The Environmental Liability Directive provides for a lowest level of environmental liability provision. Member states can go further and put more comprehensive protection in place, but the UK Government is proposing the weakest possible rules. If this approach is adopted, it is likely that the only situation where the costs of remediaton of environmental damage by GMOs could be claimed would be if negligence was demonstrated and sites or species having European protection were affected, or a large body of water was involved. 

Below, the shortcomings of the Government’s proposed environmental liability rules in relation to GMOs are explained in more detail.

The aims of the Environmental Liability Directive 

The Directive is intended to:

· provide for payment for remediation after damage has occurred thereby implementing the ‘polluter pays’ principle. 

· prevent environmental damage arising by requiring companies to take preventive measures and by providing strong incentives to prevent damage. The possible costs if harm does occur should make people think more carefully about how they act.

Limited environmental protection 

The Government’s proposals cover damage to:

· biodiversity – but only protected habitats and species included in the Habitats and Birds Directives. 

· This does not include all Biodiversity Action Plan (BAP) species.  Responses to parliamentary questions in England have revealed that of the 566 BAP species, three hundred and seventy five (66%) would not be covered under the Government’s proposals. Table 1 gives examples of these. A considerable amount of money has been, and continues to be, invested in species action plans (SAPs), which are drawn up under the BAP, to improve the conservation status of these species. A 2006 report prepared for the Department of the Environment, Food and Rural Affairs,
 has made estimates of expenditure that will be needed to implement the SAPs for a sample of BAP species. These figures are based on the costs of actions at the individual species level and do not include landscape level costs, such as agri-environment schemes. Therefore, they are underestimates of the total costs. Predicted costs of implementing schemes may not be actual costs, as actions may not be undertaken. Their figures for just four of the species not within the scope of the basic ELD are given below: 

Water vole: the Environment Agency estimates that current expenditure is £1.2 million per annum. The estimated future cost of delivering the water vole SAP is £1.4-£3.4 million per annum between 2006 and 2011.

Red squirrel: between1996/97 to 2000/01 it is estimated that  £794,582 was spent on the red squirrel SAP. The estimated future cost of delivering the SAP is £1.37 million per annum between 2006 and 2011.

Cirl Bunting: The estimated future cost of delivering the cirl bunting SAP is £291,000 per annum between 2006 and 2011.

Corn bunting: The estimated future cost of delivering the corn bunting SAP is £235,000 per annum between 2006 and 2011.

Therefore, considerable public expenditure is being invested in efforts to protect many species of conservation importance. However, if the use of a GMO causes damage to any of the huge number of species that fall outside the scope of the Government’s proposals, there will be no requirement for the person or company undertaking the activity to pay for remediation to take place. 

· Neither are all sites of special scientific interest (SSSIs) included. Answers to parliamentary questions have shown that around 3,300 of English SSSIs (25% of the SSSI land area) will not be included. Table 2 gives examples of some of these. The SSSI system is an important pillar of nature conservation in the UK. An estimate of the costs to English Nature of maintaining and improving SSSIs in England in 2002/03 was around £37.1m.
 DEFRA spent £13.36m in 2002 on Countryside Stewardship Scheme and Environmentally Sensitive Area agreements with owners of SSSIs and expenditure on restoration of SSSIs is expected to increase.

· land – but only if the damage may be harmful to human health

· water – including to ecological, chemical and qualitative status of water. However, many small water bodies, such as ponds and streams, are not included. 

Table 2 : Examples of SSSIs not included within the scope of proposed UK environmental liability laws. A total of 3,300 will not be included. A full list is available in the GeneWatch web site.

Ashton Court
Avon

Dunstable & Whipsnade Downs
Bedfordshire

West's Meadow, Aldermaston
Berkshire

Mid Colne Valley
Buckinghamshire

Newmarket Heath
Cambridgeshire

Alderley Edge
Cheshire

St Michael's Mount
Cornwall

Langdale Pikes
Cumbria

Edale
Derbyshire

Babbacombe Cliffs
Devon

Luscombe Valley
Dorset

Tyne Watersmeet
Durham

Seaford To Beachy Head
East Sussex

Canvey Wick
Essex

Minchinhampton Common
Gloucestershire

Walthamstow Marshes
Greater London

Abram Flashes
Greater Manchester

Danebury Hill
Hampshire

Black Mountains
Hereford and Worcester

Knebworth Woods
Hertfordshire

Flamborough Head
Humberside

Locks Farm Meadow
Locks Farm Meadow

Ileden & Oxenden Woods
Kent

Tarnbrook Meadows
Lancashire

Donington Park
Leicestershire

Normanby Meadow
Lincolnshire

Thurstaston Common
Merseyside

Scoulton Mere
Norfolk

Aysgarth
North Yorkshire

Titchmarsh Meadow
Northamptonshire

Clumber Park
Nottinghamshire

Iffley Meadows
Oxfordshire

The Wrekin & The Ercall
Shropshire

Cleeve Hill
Somerset

Totley Wood
South Yorkshire

Thorncliffe Moor
Staffordshire

Abbey Wood, Flixton
Suffolk

Devil's Punch Bowl
Surrey

Gosforth Park
Tyne and Wear

Merriman's Hill Farm Meadows
Warwickshire

Monkspath Meadow
West Midlands

Arundel Park
West Sussex

Bingley South Bog
West Yorkshire

Acres Farm Meadow
Wiltshire

Wyre Forest
Worcestershire

Table 1: Examples of BAP species not included within the scope of proposed UK environmental liability laws. A full list is available in the GeneWatch web site.

Arvicola terrestris  
Water Vole

Sciurus vulgaris 
Red Squirrel

Lepus europaeus 
Brown Hare

Myotis bechsteinii 
Bechstein's Bat

Acrocephalus palustis
Marsh Warbler

Carduelis cannabina 
Linnet

Emberiza cirlus 
Cirl Bunting

Emberiza schoeniculus 
Reed Bunting

Jynx torquilla 
Wryneck

Millaria calandra 
Corn Bunting

Muscicapa striata 
Spotted flycatcher

Passeur montanus 
Tree sparrow

Pyrrhula pyrhula 
Bullfinch

Carterocephalus palaemon  
Chequered Skipper Butterfly

Eurodryas aurinia 
Marsh Fritillary Butterfly

Lysandra bellargus 
Adonis Blue Butterfly

Bombus ruderatus 
Large Garden Bumblebee

Bombus subterraneus 
Short-haired bumble-bee

Malachius aeneus 
Scarlet malachite beetle

Oberea oculata 
Eyed longhorn beetle

Clupea harengus 
Herring

Caloplaca luteoalba 
Orange-Fruited Elm-lichen

Enterographa elaborata 
New Forest beech-lichen

Decticus verrucivorus 
Wart-biter Bush Cricket

Hemaris tityus  
Narrow-bordered Bee Hawk-moth

Hesperia comma 
Silver-Spotted Skipper moth

Scandix pecten-veneris 
Shepherd’s Needle

Dianthus armeria 
Deptford Pink

Carex muricata ssp. muricata 
Prickly Sedge

Cerastium nigrescens 
Shetland Mouse-ear

Inconsistencies with EU GMO risk rules

The limited scope of the Government’s proposals is at odds with the protection of the environment required for GMOs under the Deliberate Release Directive and the Food and Feed Regulations (1829/2003). These rules require an assessment of all risks to the environment, including all species (not only those sufficiently harmed already to require special protection), land and water. Therefore, for example, the use of a GMO could lead to genetic pollution of a native plant which led to its becoming a pest or to its decline, but remediation of the damage would not required. This is even though the release of the GMO would not have been allowed if the potential harm has been predicted. Box 1 gives and example of how this loophole could operate in practice.

BOX 1. Scenario: GM crop causes unanticipated damage to agricultural ecosystems

A GM oilseed rape crop is developed which has an altered oil profile to make the oil extracted from it more ‘healthy’. There is not thought to be any human or environmental health concerns associated with the new oil. Although the oilseed rape can hybridise with some wild related plants, this is considered to be a rare event and that there will be no competitive advantage given by the trait so hybrids will not persist or cause problems. After growing the GM oilseed rape for some time, it is discovered that feral populations of oilseed rape are becoming more widespread and invasive and that new populations of oilseed rape/wild turnip hybrids have become established and are causing weed problems for farmers. The ecology of some areas is being altered as a result with native species being displaced and some SSSIs are affected but these do not have European protection. It is subsequently found that the altered oil profile affects seed germination characteristics and gave pest resistance, enabling both volunteers and hybrids to compete more successfully.

Liability under the Government’s proposals, because the plants and ecosystems affected are not protected under the European Directives or are not habitats used by protected species, they would not fall within the scope of the laws. No one would be considered liable for remediation costs.

The scope of biodiversity damage must match that assessed in licensing of GMOs. 

Strict liability is not real
The Government’s proposals claim to bring strict liability for harm to biodiversity, land and water arising from the release or contained use of GMOs. Someone should not have to be proved to have been at fault to have to pay the costs of remediation. However, the Government is proposing to allow two legal defenses to avoid strict liability (in the absence of fault on behalf of the operator):

· the permit defense -  this would allow companies or individuals using GMOs to avoid costs of remediation if a permit had been given for the activity. In this situation, either there would be no remediation, or the state would pay. For GMOs, the permit would be the license to conduct an experimental release or an EU marketing consent. Marketing consents apply to all of Europe and the process cannot take account of all possible local conditions. Such an approval could be (and often is) passed against the wishes of one or more member states if it is agreed by a qualified majority vote (QMV) of other countries, or by the Commission if there is no QMV agreement by Ministers. The company holding the consent should have to take some liability as a result of a such a permissive, non-specific system;

· the ‘state of the art’ defense – where scientific knowledge at the time of the authorisation did not anticipate that harm would arise.  If allowed, this could lead to a lack of research into possible adverse effects to limit the scientific knowledge available. The less is known, the easier it is to avoid liability costs.

Box 2 shows what this could mean in practice.

Farmers, doctors and veterinary surgeons, not the biotech industry to be liable

The ELD requires the ‘operator’ (the person who controls the activity which led to harm) to be liable for costs of remediation. In an answer to a parliamentary question, the Government has confirmed that farmers using GM crops and doctors or veterinary surgeons who use GM drugs such as vaccines (live GM vaccines are already available for Aujeszky’s disease in pigs and rabies in foxes; GM vaccines for traveller’s diarrhoea and other diseases are under development), would be ‘operators’ .
 Having end users as ‘operators’ would release the biotechnology or pharmaceutical company from liability.

BOX 2. Scenario: a GM virus damages protected biodiversity in a completely unexpected way

A GM virus is developed and approved for release to control certain insect pests. Relatively limited pre-market testing indicates that the host range is restricted to the targeted insect pest species and that modifications to the virus making it temperature sensitive ensure that multiplication and dissemination in the environment cannot take place. Several years after it has been used successfully in biological insect control systems (where it is applied annually), it is discovered that the virus has hybridised with another virus and the resulting virus is now able to disseminate, infect and kill a much wider range of species including the larvae of some butterflies.  In certain areas of the UK, where the GM virus was used close to certain nature reserves, populations of protected butterflies are in decline as a result. Research shows that a mutation in the GM virus allowed the hybridisation to take place. No data available at the time of the approval indicated that this would take place.

Liability under the Government’s proposals, because the reserve and butterfly species were protected, they come within the scope of the proposed laws. However, the GM virus did have a permit and because the event was unanticipated, the company or operator will be able to argue that they should not contribute to remediation costs. 

The permit defense must not be allowed or protected species and sites will be excluded except when negligence shown.

To ensure the polluter pays for GMO damage

If there is to be genuinely strict environmental liability for harm from GMOs, several improvements are needed to the Government’s current proposals. These are that:

· the scope of biodiversity, land and water damage must be extended to match that in the Deliberate Release Directive (2001/18);
· the permit and ‘state of the art’ defenses must be removed, made to be more targeted, or discretion to be given to the courts on the permit defenses and the ‘state of the art’ interpreted in a precautionary manner;
· the company or institution with the marketing consent should have environmental liability, not farmers, doctors or veterinary surgeons, unless they have been negligent.
While the public continue to pay large sums towards the conservation of protected species and habitats, it is unfair if those who may be responsible for future damage do not contribute to the costs of repair. 

Both the Government and the biotech industry often comment on how safe GMOs are and that they have been subject to more rigorous scrutiny than other non-GM crops.
 If this is true, companies should have nothing to fear from comprehensive environmental liability laws. However, industry has lobbied strongly against such laws suggesting that their confidence in the safety of GMO is limited.  Society should insist on strong environmental liability laws for GMOs as an important preventive measure because without them, industry is likely to underplay the risks.  
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� The WTO dispute panel ruled that there had been ‘undue delay’ in the assessment of GM crops in Europe. Europe has not appealed against this decision. For more information see: http://www.genewatch.org/sub.shtml?als[cid]=405264


� BASF have been given permission by DEFRA to conducting a trial with potatoes genetically modified to be resistant to blight. These will take place at sites in Cambridgeshire and Derbyshire in 2007. For more information see: http://www.defra.gov.uk/news/2006/061201b.htm


� The DEFRA consultation 'Environmental Liability Directive. Consultation on options for implementation of the Directive' is available at: http://www.defra.gov.uk/corporate/consult/env-liability.


� UK Biodiversity Action Plan: Preparing Costings for Species and Habitat Action Plans Reviewing the Costs of Delivering Individual Species Action Plans. Final Report to Defra and Partners. Submitted by GHK Consulting Ltd in association with RPS Ecology. April 2006


http://www.ukbap.org.uk/Library/BRIG/TargetsReview06/IndividualSAPCostings.pdf#search=%22cost%20water%20vole%20protection%22


� CJCConsulting (2004) Final report for the Department for Environment, Food and Rural Affairs. Cost Effectiveness Study of Approaches for Delivery of PSA Target Relating to SSSIs. http://statistics.defra.gov.uk/esg/reports/sssi/


� http://www.genewatch.org/uploads/f03c6d66a9b354535738483c1c3d49e4/SSSIsnotELD_bycounty.xls


� http://www.genewatch.org/uploads/f03c6d66a9b354535738483c1c3d49e4/England_BAP_species_not_ELD.doc


� Parliamentary Answer, 26 June 2006, Hansard Column 16W. http://www.publications.parliament.uk/pa/cm200506/cmhansrd/cm060626/text/60626w1187.htm#0606267000818


� The Government’s consultation on coexistence rules said: ‘Only crops assessed as having no harmful impact will be approved for release, and therefore coexistence measures are not  required for safety reasons’. 
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