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Aggrieved by the European CommunitiesO (EC) resistance since October 1998 in
approving the growing/selling of GM crops/products under itsrpagket approval
procedures, three countries, viznited States, Canada and Argentina (separately)
requested consultations with the EC (as required under the Dispute Settlement
Understanding of the World Trade Organisation before requesting for the establishment
of a Panel) in May 2003. The complaimig parties were also aggrieved by the ban that
certain EC members had placed with respect to growing and selling of GMOs. In June
2003 these consultations took place but ultimately failed to reach any mutually
satisfactory solution.

Subsequently, in Auist 2003 these three countries requested the establishment of Panel
to examine the matter. Acting on this request the Dispute Settlement Body (DSB)
established a single panel (which is possible under the’DBWards the end of August
2003. In February @04, the composition of the Pahelas decided. Several countres

had reserved their rights to participate in the Panel proceedings as Third Parties.

The Panel proceedings began in March 2004. In February 2006, the Panel issued its
interim report to theParties. None of the Parties requested for review of the interim
report. In May 2006, the Panel issued its final report to the Parties. After the adoption of
the PanelOs report by the DSB, it was published in Novembér Zh@6hallengedEC
measures werfound to be violating certain WTO rules enshrined in the Agreement on
the Application of Sanitary and Phytosanitary Measures (SPS Agreement).

This paper analyses the scope and reach of the Panel decision in Section I. In Section lI,
the paper highlightshe key findings by the Panel and important arguments and ceunter
arguments. It also examines the likely implications of such findiagswvell as the

reasoning and interpretation adopted by the Panel in reaching such findimgys

developing countriedfiosafety framework and related strategy. Section Ill presents the
conclusion in a larger perspective.

l. Scope and Reach of the PanelOs Decision

! Under Article 4 of the Understanding on Rules and Procedure Governing the Settlement of
Disputes (DSU).

2 All the consultations took place bilaterally with EC i.e. US and EC, Canada and EC, and
Argentinaand EC. Similarly the three separates complaints were made before the Panel, but the WTO
rules allows to club together similar complaints, if no disputing parties object. The Panel in the end came
out with one report for all the three disputes.

% Article 6 and 9 of the DSU.

4 Mr. Christian Haberli (Chairperson), Mr. Mohan Kumar and Professor Akio Shimizu (Members)

® Australia, Brazil, Chile, China, Colombia, El Salvador, Honduras, Mexico, New Zealand,
Norway, Paraguay, Peru, Chinese Taipei, Thailamdguay.

® WT/DS291/R; WT/DS292/R; WT/DS293/R (All the three disputes are merged as one report)



According to the WTO jurisprudence, any Panel decision is binding only on the Parties to
the dispute and doesthave any wider binding implications. Secondly, there is no
practice in the WTO whereby the earlier decisions are binding on any subsequent
decisions, like that is followed in certain municipal laws such as that in India. However,
the Panel decision magarry persuasive value for subsequent disputes. Importantly, the
Panel itself made certain clarificatidrias stated in the BoxX before presenting their
Conclusions and Recommendations, which are important to note in making any inference
regarding thespe of thd?aneldecision.

BOX 1
VIIl. CONCLUSIONS AND RECOMMENDATIONS

The issues before the Panel concerned the alleged failure of the European Communities to rea
final decisions regarding the approval of biotech products from October 1998 itodhaf t
establishment of the Panel on 29 August 2003, and the-\6hSistency of prohibitions imposed

by certain EC member States with regard to specific biotech products after these products had
approved by the European Communities for Commewitie marketing.

In light of this, the Panel didotexamine:

I Whether biotech products in general are safe or not.

I Whether the biotech products at issue in this dispute are "like" their conventional counterpa
Although this claim was made by the Complainieyties {(e., the United States, Canada and
Argentina) in relation to some aspects of their complaints, the Panel did not find it necessar
to address those aspects of the complaints.

I Whether the European Communities has a right to require thaamleetng approval of
biotech products. This was not raised by the Complaining Parties.

I Whether the European Communities' approval procedures as established by Directive 90/2
Directive 2001/18 and Regulation 258/97, which provide for a preojprroduct assssment
requiring scientific consideration of various potential risks, are consistent with the European
Communities' obligations under the WTO agreements. This was not raised by the
Complaining Parties.

I The conclusions of the relevant EC scientific comragteegarding the safety evaluation of
specific biotech products. These were not challenged by the Complaining Parties, although
they did challenge the scientific basis for some of the questions and objections made by
various EC member States. In light bist the Panel, in consultation with the Parties, sought
advice from a number of scientific experts.

Therefore, it is very clear that the Panel did not rule whether GM Products are safe or
not and that whether the biotech products are OlikeO theintionakcounterparts

which could have bearing on OlabelingO of GM®@s Panel neither reviewed the
WTO-consistency of the EC approval procedures for GM products nor did it ruled on
the right of the Members to regulate GM products. That means the WTOdviemb
remains free to consider possible risks of GM products before giving it approval. The
right of the members in this regard remains unhindered. The flexibilities available in
the WTO agreements for this purpose remain intaatthermore, certain Panel
interpretationsnay not be taken as Owell settledO in absence of any appeal as well as

" Para 8.2 and 8.3 of the Panel Report



viewing the fact that the Panel constitutes of Otrade expertsO and not Ojurisprudence
expertsO as in the Appellate Bbdy

Il. Key findings, interpretations, and their implications
Key Findings

There were three types of EC measures that were challenged by the complainants before
the Panel, alleagg inconsisteny with the WTO Rules, namely,

1. General EC moratorium on approval of biotech products

2. Various produckpecific ECmeasures related to the approval of biotech products

3. Various EC MembersO safeguard measures prohibiting the import and/or
marketing of specific biotech products

In order to be covered under the SPS Agreement the challenged measure has to be either
(1) aSPS Measure or (2) a measure relevant to the operation of SPS Mealsucese

of SPS measur@ter alia, the tests of Article 2.2 and Article 5.1 of the SPS Agreement
would apply.In other wordsSPS measures need to be based on Oscientific prlramuleo

be backed by Osufficient scientific evidenceO and hence Orisk assessmentO is necessary.
However,in thesecond case, Article 8 and Annex C of the SPS Agreeneeoime

relevant, which does not provide for any risk assessment.

Once the Panel reacheamthe conclusion that there was a gendealactomoratorium in
force in the EC between June 1999 and August 2003 (when the Panel was est3blished
the next question before the Panel was whether the said moratorium is a chdkdengeab
measure under the Vrrules i.ewhether it is a OSPS measureO (within the meaning of
Annex A(1) read with the Article 1 of SPS Agreement) or a measure relevant to the
operation of SPS measure.

After hearing the parties, the Panel concluded thadehactogeneral morattum was

nota SPS Measure but was concerned with the operation of the SPS measures. Therefore,
although general moratorium can be challenged for its consistency with the SPS
Agreement, the test would be that of the Article 8 and Anne&e€ Box3 for thetexy),

which inter alia obliges members to complete the operation of SPS measures Owithout
undue delayO.

The panel found that thae factogeneral moratorium on GMO approvals lead to Oundue
delayO in approval of certain GM product and hence the E®iisach of Annex

C(1)(a), and consequently it has violated Article 8 of the Agreement (see below for the
interpretation).

8 palmer, A. (2007)
° Palmer, 2007 (unpublished)
91t may be noted that the EC lifted the general moratorium befereahel ruled on it.



Similarly, the Panel held that challenged proespxcific EC measures were also
Omeasures relevant to the operation of SPS Measme$aund that the produspecific
delays amounted to Oundue delayO with in the meaning of Annex C(1)(a) and hence
violative of Article 8.

As far as the third category of the challenged EC measures were concerned, the panel
found that the national baas Osafeguards measuresO were SPS measures within the
meaning of Annex A(1andArticle 1 of the Agreement. As it was a SPS measure, the
panel looked into whether it was based on risk assessment under Article 5.1 and hence
stands the test of Article 2.2 tife SPS Agreeme(fBee Box2 for the tgxfThe Panel

found that the bans were not based on risk assessment and hence violated Article 5.1 and
Article 2.2 of the Agreement. The Panel rejected the argument put forward by the EC that
there wasOinsufficientScientific evidence and hence the measure could be justified

under Article 5.7 of the SPS Agreement. The Panel held thatlasiufficient

scientific evidence in order to carry risk assessment; hence such bans cannot be
maintained under Article 5.7.

BOX 2
Article 2
Basic Rights and Obligations

1. Members have the right to take sanitary and phytosanitary measures necessary for the
protection of human, animal or plant life or health, provided that such measures are not
inconsistent with the provisiong this Agreement.

2. Members shall ensure that any sanitary or phytosanitary measure is applied only to the
necessary to protect human, animal or plant life or hdalttesed on scientific principles an
is not maintained without sufficient sciéit evidence except as provided for in paragraph
of Article 5.

Article 5

Assessment of Risk and Determination of the Appropriate Level
of Sanitary or Phytosanitary Protection

1. Members shall ensure that theanitary or phytosanitary measures aresdam an
assessment, as appropriate to the circumstaot#es risks to human, animal or plant life o
health, taking into account risk assessment techniques developed by the relevant interr
organizations.

7. In cases where relevasiientific evidece is insufficienta Member may provisionally adop
sanitary or phytosanitary measures on the basis of available pertinent information, incly
that from the relevant international organizations as well as from sanitary or phytosanite
measures applieby other Members. In such circumstances, Members shall seek to obt
additional information necessary for a more objective assessment of risk and review thg
sanitary or phytosanitary measure accordingly within a reasonable period of time.

(emphas addedl




Key interpretations and their likely implications

Undue delay

BOX 3
Article 8
Control, Inspection and Approval Procedures
Membersshall observe the provisions of Ann€xn the operation of control, inspection and
approval procedurescluding national systems for approving the use of additives or for establishing

tolerances for contaminants in foods, beverages or feedstuffs, and otherwise ensure that their procg
are not inconsistent with the provisions of this Agreement.

ANNEX C

CONTROL, INSPECTION AND APPROVAL PROCEDURE'S

1. Members shall ensure, with respect to any procedure to check and ensure the fulfiiment of
or phytosanitary measures, that:
(a) such procedures aumdertaken and completed without undue defayin no less

favourable manner for imported products than for like domestic products;
E

(emphasis added

On the question of whether there was Oundue delayO in the approval procedure of EC (in
maintaining the general moratorium or that related witldypecespecific approvals), the

Panel observed, based on ordinary meaning of the terms, that according to the Article 8
read with Annex C(1)(a) first part, Othe approval procedure be undertaken and completed
with no unjustifiable loss of tin@?. It found that both the Oreasons of delayO and Oits
durationO were relevant factors in determining whether a Member has Ounduly delayedO
the approval of a GM produét First there should be a delay and then it should be
established that the delay was unjustified.threowords, if there was a delay but there

was a legitimate reason or justification for such delay it would not be violating the Article

8 and Annex C of the SPS Agreement.

The Panel opined that the determination of Oundue delayO had to be madéyen case
case basis taking into account the facts and circumstances of a case. It also observed that

1 Control, inspection and approval procedures inclirter alia, procedures for sampling, testing
and certification.

12para 7.1495 of the Panel Report

13 para 7.1496 of the Panel Report



it was neither possible nor useful to attempt to define the reasons which would render a
given delay OundueO and those which would not render it Gfindue®

Given the facts and circumstances of the present case, the Panel specifically rejected the
two pleasput forwardby the EC for justifying the delay in the completion of approval
procedure, viz., (a) plea of awaiting legislation amendments to come into fldogs)a

plea of Oevolving scienceO and application of a Oprudent and precautionary approachO

Most importantly, khough the Panel disapproved the Ogeneral moratoriqu in the
present case, it did not rule that every moratorium could be held to begc@usidueO
delay in approval procedure. The following observation of the Panel makes it very clear.

Ewe wish to note thabur conclusion above should not be construed to mean that
it would under no circumstances be justifiable, in the light of the pomgsof

Annex C(1)(a), first clause, to delay the completion of approval procedures by
imposing a general moratorium on final approvals of biotech pradives

consider thathere may conceivably be circumstances where this could be
justifiable For instane, if new scientific evidenceomes to light which conflicts

with available scientific evidence and which is directly relevant to all biotech
products subject to a prearketing approval requirement, we think that it might,
depending on the circumstanchs,justifiable to suspend all final approvals
pending an appropriate assessment of the new evidence. The resulting delay in the
completion of approval procedures might then be considered not "dhdue”
(emphasis addegd

Furthermore, according to the Partdlays caused due to any new information or that

caused by extreme events beyond a MemberOs control, such as natural disasters, civil war
or an unexpected overload might be justifleEurthermore, delays caused due to actions

and omissions of the applidamould also not be taken as Oundue® delay by a Member

Implications

In light of the aboveexplained interpretation of Oundue delayO by the Panel, it can be said
that the existing flexibility for Members to legitimately delay approval procedure for a

GM product, whether or not through a general moratorium, remains iNt@Gitorium

per se is not inconsistent with the WTO rules.

The Panel specifically mentions Onew scientific evidenceO as legitimate cause for
procedural delayror instanceit may bepossible that in future disputdge scientific
findingsabout genes bihe researchers involved with a human genome pritjatt

Ogenes appear to operate in a complex network, and interact and overlap with one another

4 Para 7.1497 of the Panel Report
15 para 7.1530f the Panel Report

% para 7.1532 of the Panel Report
" Para 7.1500 of the Panel Report
18 para 7.1497 of the Panel Report



and with other components in ways get fully understootf,O could justify moratorium
till the scientifically uncertainty is removedccording to the United States National
Human Genome Research InstitBtthat organized theaid human genonpgojectb
thesefindings will challenge sciersts Qo rethink some londpeld views about what
genes are and what they@fb

Therefore, it would be prudefdr governmentso prioritise scientific investigations
pertaining to environment and health safety’viss GM products. This is particularly
important because most developing countries are rich in biodiversity, including agro
biodiversity and are also centre for origin for most crops.

Theremayalsobeotherdeveloping countrcentric reasons that could justdpy OdelayO

in their GM appoval procedurewhichmaybeexploral as research assignmerier

instance whether the delay due to lack of human resources (e.g. scientific expertise)
and/or physical resources (e.g. equipments, adequate lab facilities) to conduct risk
assessment (or 8Trutinize the trail data submitted by the applicant) be taken as a
legitimate reason? Similarly, whether, in cases where risk assessment is required to take
into account Orelevant economic factors,O the delay could be justified on the ground of
absencef any agreed model, formula or scope of dependence on such factors?

There may also be inadequacy in physical and human resourcesialpaseé measures
related with GM products, such as detection and analysis of GMOs, inspection,
monitoring, handling ©GMO materials, quarantine, issues related to segregation,

identity preservation etc. If such inadequacies were prevailing, then most of the
conditions that are generally attached to the approval of GM products would not have any
meaning.

Therefore, tere may be many genuine reasons that could justifiably cause delay in GM
approval procedures in developing countries, which cannot be said to be violative of
WTO rules, particularly the SPS Agreement. However, developing countries would need
to be cautiog, becaussuch measures could be alleged OprotectionistO at the WTO

forum. The WTO Members desiredh® establishment of a multilateral framework of

rules and disciplines to guide the development, adoption and enforcement of sanitary and
phytosanitary mesuresin order to minimize their negative effects on ti@de

The Onegative effect on tradeO, if any, howeeed to be construéa largerlight of the
Agreement Establishing WTO, wherein the Members recognized that Otheir relations in
the field of tade and economic endeavour should be conducted with a view to raising
standards of living, ensuring full employment and a large and steadily growing volume of
real income and effective demand, and expanding the production of and trade in goods
and servics, while allowing for the optimal use of the world's resources in accordance
with the objective of sustainable developmeeeking both to protect and preserve the

19 Caruso, DA challenge to gene theory, a tougher look at bigtétéw York Times, T July
2007

2Oibid

2L Fourth Preambular paragtaof the SPS Agreement



environment and to enhance the means for doing so in a manner consistent with their
respedie needs and concerns at different levels of economic develoff@miphasis

added. This Oobjective of sustainable developmentO has also been recalled by the WTO
Members in Decision on Trade and Environmaevitich is included in the WTOOs legal

text i.e. The Results of the Uruguay Round

It may further be submitted that the basis of the SPS Agreement is mere an exception in
form of Article XX(b) of GATT (General Agreement on Tariffs and Traday§l hence the
Preamble of the Agreement Establishing War@uld carry more weight than that of the

SPS Agreement. In other words, the objective of Oadopting and enforcing SPS measures
in order to minimize their negative effects on tradeO need to be seen in the larger
Oobjective of sustainable developmentO atigkiavent of any conflict between the two

the latter should prevail.

Relevance of MEA&Nd precautionary principla interpreing WTO agreements

As stated earlier the Panel found that the national safeguards measures maintained by
certain EC members iform of bans were not based on risk assessment and hence
violated the SPS Agreement. The plea that Orelevant scientific evidence is insufficientO
and hence such safeguard measures could be maintained by virtue of precautionary
principle enshrined in Artie 5.7 was also rejected by the Panel. The Panel was of the
view that there existed sufficient scientific evidence in order to conduct risk assessment,
basing this to the fact that the risk assessment was already conducted at the EC level.

The EC has gued that certain treaties like Convention on Biological Dive(§iBD)

and the Biosafety Protoc(BSP)as well as general principle of law such as
precautionary principle need to be taken into account while interpreting the WTO
agreements including tIf&PS Agreement. The crux was that the precautionary principle
enshrined the Biosafety Protocol, of which EU is a party would be able to justify the
ObansO that certain countries had put up on GMOs, tvaeés Oscientific uncertaintyO

On the contentim of EC and pursuant to Article 3.2 of the DSU (that the WTO
agreements are to be interpreted in accordance with customary rules of interpretation of
public international law), Panel considered Article 31 of the Vienna Convention on the
Law of TreatiegSee the text in Box)4which provides for general rule of interpretation
including customary rules

BOX 4

Article 31
General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be gieen to
terms of the treaty in their context and in the light of its object and purpose.

22 First Preambular paragraph of Marrakesh Agreement Establishing the World Trade
Organisation.



2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text,
including its preamble and annexes:

(a) any agreement relating ttoe treaty which was made between all the parties in connection with the
conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the conclusion of the
and accepted by the other parties as an instrurakiéd to the treaty.

3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the
application of its provisions;

(b) any subsequent practice in tygplication of the treaty which establishes the agreement of the part
regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the.parties

(emphasis addéd

The Panel considered Article 31(3) ér)d agreed with EC that the treaties such as CBD
and BSP would qualify asefievantrules of international lawO and examined whether
these are Oapplicable in the relations between the partiesO in order for it to take into
account for the purpose of integpation. This gave rise to question of what is meant by
the term Othe partiesO, which after logical deduction the Panel came to following
conclusion:

OE"party" means "a State which has consented to be bound by the treaty and for
which the treaty is in f@e". It may be inferred from these elements that the

rules of international law applicable in the relations between "the parties” are the
rules of international law applicable in the relations between the States which
have consented to be bound by thatirevhich is being interpreted, and for

which that treaty is in force. This understanding of the term "the parties” leads
logically to the view that the rules of international law to be taken into account

in interpreting the WTO agreements at issue indfgpute are those which are
applicablein the relations between the WTO Membérs(Footnote deleted

The Panel further says: Oln relation to the present dispute it can thus be said that if a rule
of international law is not applicable to one of therfdlT O Members which are parties

to the present disputthe rule is not applicable in the relations between all WTO
Member€¥* (emphasis added)

This means that th&TO Panel can take into account for the purpose of interpretattion
WTO agreement®nly thoseotherrules of international lawf which all the WTO
members are parties. This would also mean that in interpreting any multilateral

% para7.68 of the Panel report
% para7.71 of the Panel report



agreement of the WTO, even plurilateral agreement of the WTO would not be taken into
account.Therefore, the Panebd@ind treaties such as CBD and B&R tobe taken into
accountbecause all the Members of the WTO are not partidsete

The Panel, however, refrained from taking any position as to what will happen in a
dispute where all the parties to the dispueparties to applicable relevant rules of
international law (say for e.g. BSP) and all such parties argue that such rules of
international law should be taken into account in interpreting a multilateral WTO
agreement. In this regard, the Panel observed:

OBefore applying our interpretation of Article 31(3)(c) to the present case, it is
important to note that the present case is not one in which relevant rules of
international law are applicable in the relations between all parties to the
dispute, but nabetween all WTO Members, and in which all parties to the
dispute argue that a multilateral WTO agreement should be interpreted in the
light of these other rules of international law. Therefore, we need not, and do
not, take a position on whether in sucéitaation we would be entitled to take
the relevant other rules of international law into accdantO

That meansn a case where the parties to dispute are parties to CBD/BSP and all of them
argue before the panel to take into account the internatioeal cahtained in CBD/BSP
while interpreting SPS Agreemetttheconclusion of the Panel malffer from that of

the present casi such a case it would be interesting to note how the Panel
harmoniouslyconstructgprovisions of BSP and SPS Agreement so liwdh the

agreements are implementednutually supportive manner, especially the resolution of
SPSO Oinsufficient scientific evidenceO vs. Oscientific uncertaintyO of BSP.

As far aghe precautionary principie concernedthe Panel agreed to takedraccount if
such principle is found to be general principle of international law. The EC asserted that
precautionary principleas by now become a fifledged general principle of

international law. EC informed that since World Charter of Nature (198®)e the

principle was first recognized it has been subsequently incorporated into various
international conventions on the protection of the environment for instance, Rio
Declaration, UNCBD and UN Framework Convention on Climate Change. More so, in
the field of GMOs, the Biosafety Protocol has clearly relied on the precautionary
principle in the decision to restrict or prohibit imports of GMOs in face of scientific
uncertainty®.

The EC also put forward the examples of many national $asis the Austréad,
Switzerland and New Zealam¢hich have recognized precautionary principle in their
national GM approval systemand also India where tf&upreme Court has applied the
principle as one ofthe salutary principles which governs the law of environfént

% para7.72 of the Panel report
% para 7.78 of the Panel report
?"Paia 7.79 of the Panel report
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The US on the other hand strongly denied that precautionary principle has become a rule
of law or can baaken as a general principle or norm of international Tadws is because

the principledoes not have a single, agreed formulation. The US coasgidecaution as

an OapproachO, rather than a OprincipleO of internatidhal law

The US submitted that precaution does not fulfill any of the requirements to become a
rule of customary international law for the following readdns
(1) it cannot be considered"rule” because it has no clear content and
therefore cannot be said to provide any authoritative guide for a State's
conduct;
(i) it cannot be said to reflect the practice of States, as it cannot even be
uniformly defined by those who espouse it; and
(i)  giventhat precaution cannot be defined and, therefore, could not
possibly be a legal norm, one could not argue that States follow it from
a sense of legal obligation.

More sq according to th&S, even if a precautionary principle were considered a
relevant ule of international law under Article 3)(8) of Vienna Convention, it could
not override any part of the SPS Agreerfient

After considering the abov&aid arguments of the Parties and the observation of the
Appellate Body intheEC BHormonesthe Parl concluded that it is still not settled
whether Precautionary Principle is a recognized principle of general or customary
international law. It observed that till ddteere has been no authoritative decision by an
international court or tribundl More so, he Panel did not found it prudent take any
position on the issue in order to disposeithpugnedegal claimé?

The Panel also considered whether other rules of international law could be considered in
the interpretation of the WTO agreementsreif such rules does not fall under the ambit

of Article 31(3)(c) of Vienna Convention i.e. if they are not applicable in the relations
between the WTO Members. This issue was examined because the EC had argued that in
the USD Shrimp the Appellate Bodynterpreted WTO rules by reference to treaties

which were not binding on all parties to the dispute. According to the E@ptiedlate

Body had invoked treaties (including CBD) in support of the arguments made by the US,
even though it was not party t5°%

The Panebbserved that in order to interpret a treaty teimma@cordance with the
ordinary meanin@®, in addition to dictionaries, other relevant rules of international law
may in some cases aid a treaty interpreter in establishing, or confithengydinary
meaning of treaty terms in the specific context in which they are 8sel.rules would

8 para 7.81 of the Panel report
29 Ppara 7.82 of the Panel report
% para 7.83 of the Panel report
31 para 7.88 of the Panel report
%2para 7.89 of the Panel report
% paras 7.90 and 7.91 of the Panel report
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not be considered because they are legal rules, but rather because they may provide
evidence of the ordinary meaning of terms in the same way that dicésmid*. In the
present dispute, the Panel, however, did not find any of the provisions cbCHEP to

be néeg;essary or appropriate to be relied upon for interpreting the WTO agreements at
issu

Implications

In light of abovesaid, he WTO Panelgiving a ight treatment to multilateral
environmental agreements (MEAS), such as CBD and BSP, is a serious conceahefrom
perspective ointernational environmental jurisprudence. This is a harbinger of a serious
internationajurisprudentiaimbalance tht is developing betwedlrade & commerd@

on the one hanéndGnvironment and healthon the otherOn would also have to
examine whether the Vienna Conventads in theharmonious construction of
multilateral trade agreements and MEsssthatbothareimplemented in a mutually
supportive manneiMore so, developing countries need to be very cautious, beteuse t
saidinternationajurisprudentiaimbalanceends to distorthe domestic jurisprudential
balance between trade and environrfiezalth One would also wonder &show with
suchjurisprudential imbalance one can achieve the Oobjective of sustainable
developmentO through a righissed approach.

The international community negtb rethink about the enforceability of MEA§the
conceptof OWorld Environment OrganizationO is politically heavy can an international
Dispute Settlement Mechanism be crafted for enforcing MEAS in todgnerate
jurisprudential countepressurewhich in turn could rectifghe emerging irnalanc@

" Conclusions

As we saw that the scope and reach of the Panel decision is very limited, the developing
countries need not bother much in considering their biosafety strategy to safeguard their
environment and public healtGertain interpretations by the Paneltdnd to narrow

down the policy space for taking up meastitess OmoratoriumO and ObansO with respect
to import and approval of GMOs, there are windows available for them.

The most worrying part of the Panel report is the treatment given to CBD anat B&P

WTO forum.There seems to be some ambiguity also, which the developing countries
should endeavour to get clarifiethe Vienna Convention would need to be examined in
light of it providing any help for Oharmonious constructionO for multilatedal tra
agreements and environmental agreemenk& growing jurisprudential imbalance

between trade & environment at the international level need also to be addressed should
the international community want to aspire for the objective of sustainable devetopme

% para 7.92 of the Panelpmart
% para 7.95 of the Panel report
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Today t is an observable phenomenon that the trade and ecoimerist is setting the
main law/policy framework and social sector such as environment and health are being
pushed as mere exception or exemptions of the trade and economic franfdwearkus

lies on the social sector to invoke such exceptions and exemfairomkich the

proponents areequired to generate evidences, which at times become -taiking and
moneyconsuming exercise.

While a significant energy of the social sectowvésted inadoptingthe evidence

generation mode, the trade & economic policy is being steered on certain assumptions for
which there may not be any evidence. For instance, in most countries GM technology is
being viewed as necessary for addressing foatungy by increasing agproduction.

Is it based on any evidence or is mere an assumption? Developing countries need to be
careful as vested interest is driving the adoption of this technalag)ghould question

every arguments / assumptions in favduitoadoption as well asonduct a log-based
costbenefit analysis, including its soearonomic impact.The elements of the soeio
economic risk assessment are still not cl&aereforat need to be standardized and

protocol establisheds an immedte strategy

As a longterm strategyhowever,developing countries need to come out of this
Oevidencgathering modeO by steerggiablishment ad suitable global framework.
Civil society has a significant role to playthis regardElse Osustaibke developmentO
would remairamyth.
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