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GeneWatch UK

60 Lightwood Rd

Buxton

SK17 7BB

UK

Committee of Ministers

Avenue de l’Europe
67075 Strasbourg Cedex

France

By email: Zoe.BRYANSTON-CROSS@coe.int

August 28, 2009
For the attention of the Committee of Ministers

Implementation of S. and Marper v. the United Kingdom

We represent NGOs involved in the promotion and protection of human rights in the United Kingdom and elsewhere. We write further to our letter of 28th April 2009 regarding the UK Government’s continued misinterpretation of the judgment of the European Court of Human Rights in the case of S. and Marper v. the United Kingdom.

Since our last letter, the Government has held a consultation on its proposals to implement the judgment via regulations.
 The consultation is now closed and the outcome is expected to be reported in the autumn. The consultation included welcome proposals to destroy all DNA samples within six months of the computerized DNA profiles being obtained from them, and not to include the DNA profiles of future volunteers on the Database. However, it also included proposals to retain the DNA profiles and fingerprints of persons arrested but not convicted for 6 or 12 years, depending on the nature of the offence for which the individual is arrested, with re-arrest triggering a further retention period of 6 or 12 years. Under these proposals, children arrested for a single minor offence (whether convicted or not) would have their records deleted at age 18 at the latest, but otherwise would continue to be treated in the same way as adults.
The Government’s proposals have been widely criticised in responses to the consultation and elsewhere.
 For example:
· Statisticians and criminologists have criticised the research on which these retention times are based as “a travesty of both statistical science and logical thinking”; “incomprehensible”; and “fallacious”; and noted that DNA detections have not increased as a result of expanding the Database.
,
,
,
,
,

· Legal experts have questioned the Government’s interpretation of the judgment and provided an opinion to the Equality and Human Rights Commission that the proposals, if implemented, would contravene Article 8 of the Convention.
,
,
,
,

· NGOs representing the children’s sector, and the UK Children’s Commissioners, have questioned whether the proposals are consistent with the Government’s obligations to protect the rights of children.
,
,

· Organisations representing black and ethnic minority groups, and the House of Commons Home Affairs Committee, have noted the Government’s continued failure to assess or justify the disproportionate impact of its proposals on ethnic minority groups, particularly young black men.
,
,
,

We therefore remain concerned that the UK Government is misinterpreting the Court judgment and has not taken adequate steps to ensure that its legislation is compliant with the Convention.  
The amendment to the Policing and Crime Bill intended to give the Home Secretary the power to make regulations on the retention, use and destruction of photographs, fingerprints, footwear impressions, DNA and other samples and DNA profiles has not yet been adopted and also remains controversial. The regulations are to be made by statutory instrument and may be reviewed and modified at any time, thus avoiding enshrining minimum safeguards in primary legislation. Statutory instruments receive limited scrutiny by Parliament and cannot be amended by MPs. The House of Lords Delegated Powers and Regulatory Reform Committee has therefore concluded that: “…provision about this important and complex subject should be in primary legislation, giving the usual opportunity for detailed scrutiny by Parliament”,
 echoing the earlier conclusions of the Joint Committee on Human Rights.
 The Lords’ Constitution Committee has also criticised the Government’s approach.
 As we noted in our previous letter, the amendment as it currently stands allows the Home Secretary to make “different provision for different cases” and “provision subject to such exceptions as the Secretary of State thinks fit”, in a manner that appears arbitrary, unfair and open to abuse. The Bill will be discussed further in the House of Lords in October, following the parliamentary recess.

In the meantime, the DNA Database continues to grow rapidly in size and the Association of Chief Police Officers (ACPO) has written to Chief Constables advising them to await the full response to the ruling by the government before instigating any removals of individuals’ records.
 Recent estimates show that about 300 children (aged 10 to 17) a day are being added to the Database, and that nearly 1 in 4 black children in this age group have had their DNA profiles collected and retained over the last five years.
,
 Press reports have suggested that some children are being deliberately targeted by the police in order to obtain their DNA.
 
We again note that the Committee of Ministers may adopt interim resolutions, notably in order to provide information on the state of progress of execution or, where appropriate, to express concern and/or to make suggestions with respect to the execution of the judgment (Rule 16). We also note that where supervision of the execution of a final judgment is hindered by a problem of interpretation of the judgment, the Committee may refer the matter to the Court for a ruling on the question of interpretation (Rule 10).

In the light of our concerns, we respectfully urge the Committee to consider adopting an interim resolution covering the following matters:

· The need for the implementation of minimum safeguards in primary legislation in a timely manner, providing for immediate automatic removal of records from the majority of unconvicted persons; 
· The need for strict time limits on retention following acquittal for data from any limited category of persons where justification for such retention has been demonstrated, together with judicial oversight of decisions regarding this category of persons, and a procedure for appeal (as applies in Scotland);
· The need for a presumption in favour of removal of the data of unconvicted persons, not a requirement for individuals to petition for removal case-by-case;

· The importance of the Court’s particular concerns in relation to minors.

Yours faithfully
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